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CARLSON, JUSTICE, FOR THE COURT:

..  GayW. Morrison was found in contempt of a child support modification order by the Alcorn

County Chancery Court. He gppeded on the basisthat he had not been served with process. The gpped



was assgned to the Court of Appeds, which affirmed as to the generd vdidity of the judgment and
reversed and rendered as to the portion of the judgment requiring Morrison to pay educationd expenses
for amager'sdegree. Morrison v Miss. Dep't of Human Servs., 852 So. 2d 578 (Miss. Ct. App.
2002).! ThisCourt granted certiorari to consider whether Morrison's due processrightswereviolated and
whether the Court of Appedls erred in determining hisattack on the 1994 order wasacollaerd atack as

opposed to adirect attack.

FACTSAND PROCEEDINGSIN
THE TRIAL COURT AND THE COURT OF APPEALS

T2. Gary W. Morrison and Annie Windom hed achild, Christopher, in 1974. Pursuant to an order
of filiation entered in 1988, Morrison admitted paternity and agreed to pay child support of $25 per week,
increased to $50 per week severd months later. Morrison aso agreed to share educationd expenses,
induding those incurred in Chrigtopher's obtaining afour-year college degree.

13.  In 1993 and after Christopher had begun attending college, Windom filed a petition for contempt
and madification. A summonsfor Morrison was issued by the chancery court derk on January 4, 1994,
but the record does not contain a return of service and the certified copy of the docket book does not
contain an entry indicating there was such areturn.

4. A hearing was hdd, in the absence of both Morrison and his counsd, on January 19, 1994. The
chancdlor found Morrisoninwillful contempt; awarded ajudgment of $11,683.04 to Windom for pagt-due

child support, medica expenses and tuition arrearages; increased child support to $125 per week until

1Southwick, P.J., wrote for the Court of Appeals. McMillin, C.J,, Thomas, Irving, Myers and
Chandler, JJ., concurred. Brantley, J., dissented with separate written opinion joined by King, P.J.,
Bridgesand Lee, 1.



Chrigtopher obtained ameaster's degree or ceased to be enralled full-time; " sentenced” Morrison to ningty
(90) daysinjal, hdd in abeyance with alump sum payment; and ordered Morrison to pay atorney'sfees
and cods That order contains the language " process having been served on the Defendant [Morrison] in
the manner and for thetime required by law and the Defendant ppearing nat. . .." In February 1994, the
Missssppi Depatment of Human Sarvices (MDHYS) filed a pdition in Georgia under the Uniform
Rediproca Enforcement of Support Act.

5.  Chrisopher gpparently left callegein April 1999, without obtaining hisdegree. 1n October 1999,
anoticewasissued to Morrison for the hearing on amending the order for withholding to set out arreerages
only intheamount of $50 per week. 1n 2000, asecond petition for contempt wasfiled and Morrison, who
was goparently this time served with process, responded with a motion to dismiss, assarting thet the
previous judgment was void because he was never served. The chancdlor denied the mation to dismiss
and later entered an order finding Morrison in contempt; awarding a judgment of $49,693.05° for
arearages, to be paid off a $500 per month; and "sentenced” Marrison to ninety (90) daysinjail, hddin
abeyance upon payment of a$1,500 lump sum. Morrison gppedled, and the goped wasassgnedtothe
Court of Appeds whichaffirmed asto the generd vdidity of the judgment, but reversed and rendered as
to the requirement that Morrison pay for expenses rdated to Chrisiopher obtaining a mester's degree.
Subseguently, Morrison filed a petition for writ of certiorari, which was granted by this Court.

ANALYSS

2The Court of Appedls cites the amount as $46,693. Morrison, 852 So. 2d at 580 (1 7).
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6.  Morrison asserts that the Court of Appedls decison is erroneous and isin conflict with prior
decisonsof this Court. Spedificdly, Morrison argues that his due process rights have been violated and
thet the Court of Appedls erred in determining his attack on the 1994 order was a collatera attack as
opposed to adirect attack.

7. Child support modification and contempt actionsfdl under Miss. R. Civ. P. 81(d) and are"tridble
7 days after completion of service of processin any manner other then by publication. . . ." Miss R. Civ.
P. 81(d)(2). Further, aRule81 summonsmust s2t out apecific timeand place the defendant isto appesar.
Miss R. Civ. P. 81(d)(5). A Rule 81 summonswasissued in this case directing Morrison to gopeer a a
time and date certain, but there is no proof he was ever sarved.

18.  Saviceof aRule 81 summons by mal canbe done ether under Miss. R. Civ. P. 4(c)(3) or (5).

(c) Service.

(3 By Mall.

(A) A summons and complaint may be served upon a defendant of any dass

referred to in paragraph (1) or (4) of subdivison (d) of this rule by mailing a copy of the
summons and of the complant (by firsd-dass mail, postage prepaid) to the personto be
served, together with two copiesof anoticeand acknowledgment conforming substantialy
to Form 1-B and areturn envelope, postage prepaid, addressad to the sender.

(B) If no acknowledgment of service under this subdivision of thisruleis
received by the sender within 20 days after the date of mailing, service of
such summons and complaint may be madein any other manner per mitted by
thisrule.

(C) Unlessgood causeis shown for not doing so, the court shdll order the payment of the
cogtsof persond sarvice by the person served if such person doesnot completeand return
within 20 days after mailing, the noticeand acknowledgment of receipt of summons

(D) The notice and acknowledgment of receipt of summons and complaint shdl be
executed under oeth or affirmation.



(5) Savice by Catified Mail on Person Outside State. In addition to sarvice by any other
method provided by this rule, asummons may be served on aperson outsdethisSae by
sending a copy of the summons and of the complant to the person to be sarved by
catified mal, return recapt requested. Where the defendant is a natura person, the
envelope containing the summons and complaint shdl be marked "restricted ddivery.”
Service by this method shall be deemed complete as of the date of delivery
as evidenced by the return receipt or by the returned envelope marked
"Refused.”

Miss. R. Civ. P. 4(c)(3),(5) (emphasis added).
9.  Additiond return requirements are st out in Rule 4(f):

(f) Return. The person sarving the process shdl make proof of servicethereof to the court
promptly. If service is made by a person other than a sheriff, such parson shdl make
afidavit theredf. If sarviceismade under paragraph ()(3) of thisrule, return shdl bemade
by the sender's filing with the court the acknowledgment received pursuant to such
subdivison. If sarviceis made under paragrgph (€)(5) of thisrule, thereturn shdl be made
by the sender’'s filing with the court the return receipt or the returned envelope marked
"Refusad”. Fallure to meke proof of service does not afect the vdidity of the sarvice

Miss. R. Civ. P. 4(f).
110. Thereisno return for proof of sarvice in the record, only the blank proof of sarvice form. The
clerk's docket book does nat indicate any return ever baing received or filed. Also, therecord isunclear
asto which provison of Rule 4 under which sarvice was even atempted.
11. Morrison assarts that Snce he attacked the 1994 order upon firgt learning in 2000 of itsexigtence,
hisaction isadirect atack on the order. The Court of Appeds found differently:

Morrison waited Sx yearsto atack the 1994 contempt and modification

order. Thisconditutesacollaterd attack on the former judgment.

Inadirect atack on adecreeit is, of course, competent to show that

there was no sarvice of summons, but in a collaterd atack, asis here

made, unless the record afirmaivey shows to the contrary, dl

jurisdictiond factsarecondusivdly presumed to haveexised, indudingthe

proper savice of process It is not enough that the return of sarvice is
merdy missng from the record -- and that isdll that is shown here
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Morrison, 852 So. 2d at 581 (1111) (citing Bray v. City of Meridian, 723 So. 2d 1200, 1204 (Miss.
Ct. App. 1998), quoting Whitley v. Towle, 163 Miss. 418, 425-26, 141 So. 571, 572 (1932)).
112.  The Court of Appedsfurther found that Morrison could not successfully makeacollaterd atack.

To st asdethe Sx-year ald judgment in 2000, Morrison needed to make an afirmetive
showing of falure to save. Among such afirmative showings would be a returned
enve ope with the summons showing thet it was unddiverable, or areturn of service from
aprocess sver that the defendant could not be found or that the address was incorrect.
An"dfirmative’ showing of falure to sarve as required for a collatera attack does not
mean Imple dlencein the record. That is not an "afirmative’ -- defined as "thet which
declares pogtively, . . . the oppodte of negaive” BLACK'S LAW DICTIONARY 60
(6th ed. 1990). If dedaring affirmatively is the opposite of dedaring negaively, then
slenceisinthe precisemiddie Nothing isdedared a dl. The sounds of Slence are not
the equivdents of dedarations

Morrison, 852 So. 2d a 581(1112). The Court of Appedslikewise pointed out thet theissuewould be
mooat if the docket entry had reveded areturn. Further, the Court of Appeds mgority opinion Sated thet
"asthe passage of timefrom ajudgment continues, it may becomeincreaangly difficult to provethevdidity
of suchmattersassarvice™ 1d. a 582 (1116). Both Morrison and the Court of Appedscite various other
cases, some of which are addressed herein.

113. TheCourt of AppedscitedBray and Whitley as controlling. However, we disagree. InBray;,

the Court of Apped sheld that Mr. Bray rece ved adequate notice where hiswifewas served, asevidenced
by a cartified mall return recapt, in amatter concerning their joint property. There is no evidence of a
return of any kind in the case b judice, which dearly disinguishes this case fromBray. Further, the
emphassinWhitleyand other casssregarding thecollaterd vs direct atack issueis somewhat misplaced.

The record supports Morrison's assartion that he atacked the judgment upon learning of it. To then

condude that because Morrison waited so long thet he could not successfully chalenge sarvice of process



is improper. Morrison could not have been waiting to attack a judgment of which he was unaware.
Further, evenif theatack iscollaterd, the Sandard isthat jurisdictiond facts are presumed to have existed
unless the record afirmatively showsto thecontrary. See Whitley, 141 So. at 572. See also In the
Matter of the Will of Case v. Case, 246 Miss. 750, 150 So. 2d 148 (1963); Federal Reserve
Bank of St. Louisv. Wall, 138 Miss. 204, 105 So. 5(1924) . Also, the nature of the attack does not

predude afinding thet ajudgment isvaid. What is
present
ed in
t h e
I nstant
caxe is
a
collater
a [
attack
on the
decree
under
Rule
6 0 .
T he
dam is
thet the
judgme
nt is
vod as
against
public
policy.
This
Court
h as
stated
that a
judgme
nt is
void
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oy if
t he
court
that
rendere
d it
lacked
jurisdict
ion of
t he
subject
matter,
or of
t he
parties,
or if it
acted in
a

manner
incondgs
tent
with
due
process
of law.

Miss. Dep't of Human Servs. v. Shelby, 802 So.2d 89, 96 (Miss. 2001) (citations omitted).

114. Thereexigsaconditutiond right todueprocess. However, the Court of Appeds mgority opinion
evidently condudes thet the lack of areturn cannat conditute an affirmative showing of falure to sarve.
If theat were the case, adefendant would never need to actualy be served s0 long as no return was filed.
Alsn, as dated by Judge Brantley in hisdissent, the fact that the proper summonswasi ssued in no way
indicates thet the defendant was served. Further, the mgority's andyss contradicts Miss. R. Civ. P.
4(c)(3) and (5), which are quoted above and establish that no acknowledgment or return recaipt of service

by mail means no sarvice and that the sarvice can then be atempted by other means



115. Therecord dearly revedsthat here the return was not recaived and then lost or misplaced. Not
only isthere no returnin the record, but there is no entry in the docket book indicating thet there ever was
areturn. AttheMay 29, 2001, hearing which resulted in the chancellor’ s subseguent entry of thejudgment
whichisthesubject of today’ sgpped , Morrison testified thet hewasnot sarved with process. Theplaintiff
did not introduce any evidence to contradict thet evidence other than a.copy of the order containing the
standard form language of " process having been served on the Defendant in the manner and for the time
required by law and the Defendant appearing nat. . ." without gpecifying how or when the defendant was
sarved. No money was ever collected on the judgment. Windom tetified that she had never contacted
Morrison's mother, who lived near her, to inquire as to Morrison's address, and, there were severd
discrepanciesin the addresses which Windom assarted asbdonging to Maorrison. Thus, unliketherecord
in Whitley, the record before us today afirmatively shows the existence of facts more then sufficent to
rebut the presumptionof juridiction. In other wordswe are unableto find thet “dl jurisdictiond factisare
condusvey presumed to have exiged,” becauseindesd the record “ efirmatively showsto the contrary.”
16. This Court hasfound aviolaion of due processwhere aRule 4 dias summonswas sarved rather
thanaRule81 summons. See Powell v. Powell, 644 So. 2d 269 (Miss. 1994). ThisCourt hasdsoheld
thet jurisdiction is not obtained by a defendant'sinformally becoming aware that a suit has been filed and
that a complete asence of sarvice of process offends due process and cannot be waived. Mansour v.
Charmax Indus., Inc., 680 So. 2d 852, 854-55 (Miss. 1996).

117.  ThisCourt has previoudy addressed asmilar issuein Hamm v. Hall, 693 So. 2d 906 (Miss.

1997). InHamm, the out-of-date defendant, Hamm), was served by publication in adivorce action with



acopy of the summons mailed by firg-dassmail to his supposed out-of-date address Hamm did not file
anansver or enter an gppearance, and ajudgment was entered againg himimpasing child support. Later,
the plaintiff filed a contempt and modification action, which Hamm moved to gtrike, assarting thet the trid
court lacked persond juridiction over himintheorigind action and thet the child support order wasvoid.
The chancelor denied the maotion, and on gpped this Court held thet (1) thetrid court lacked jurisdiction
over Hamm in the origind action; (2) the fact that Hamm made child support payments after he recaived
the divorce decree did not result in waiver of his objection that such order wasvaid; and, (3) thet Hamm
wasnat required to take an interlocutory apped. Hamm hadanadditiond factor of serviceby publication,
but it was sarvice by publication and the mailing of the summons Here, Morrison did not even gt the
benefit of sarvice by publication. In Hamm, this Court found sarvice by publication under Miss. R. Civ.
P. 4(c)(4)(C) did not authorize the rendition of a persond judgment againgt the defendant without his
gppearance. See Naoblev. Noble, 502 So. 2d 317 (Miss. 1987). A vdidjudgmentimposing apersond
obligation or duty in favor of the plantiff may only be entered by acourt having persond jurisdiction over
the defendant. Persond jurisdiction depends on the presence of reasonable notice to the defendant and
a sufficent connection between the defendant and the forum. See Kulko v. California Superior
Court, 436 U.S. 84, 91, 98 S.Ct. 1690, 56 L. Ed. 2d 132 (1978).

118.  Inthecaseaubjudice, thereisno suggestion that Morrison waved any due processviolaion. The
trid court dluded to the fact that Morrison must have had knowledge of the judgment because repeated
atempts were made to enforceit. Wedisagreewith that suggestion. Therecord indicatesthose repested

atemptswere unsuccessful, o thereisnologicad way that these unsuccessul efforts could establish natice
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However, even if Morrison knew about the judgment or even paid child support during thet time period,
it would be of no moment inesmuch as the judgment is void.

719.  The Court of Appeds decison conflicts not only with the aforementioned cases, but dso with
previous decigonsof the Court of Appeds Themgority "merdy notes' theincondsency with Reichert
v. Reichert, 807 So. 2d 1282 (Miss. Ct. App. 2002), which is dso relied upon in the dissent. In
Reichert, apdition for contempt was filed againg the out-of-date defendant, Wallace Rachert, in a
divorce action. Reichert was persondly served with anatice of hearing, indicating the date and time of the
hearing, and acopy of the petition. Reichert denied that hereceived thenatice. Therecord did not reflect
that a summons was issued, but the sworn return sated thet Reichert was served with a copy of the
summons and complaint.  In its analyss, the Court of Appeds found that the lack of a summonsin the
record "dfirmatively contradictsthe exigence of asummons. . . " 1d., & 1288. The Court of Appeds
hdd therethat, dthough the chancery court hed persond jurisdiction over Reichert in the contempt metter,
auffident evidence contradicted any presumption that Reichert hed been sarved with asummons, thenatice
of hearing did nat stigfy the requirements for asummons; and, the judgment was void.

120.  Another Court of Appedls decison, Sanghi v. Sanghi, 759 So. 2d 1250 (Miss. Ct. App.
2000), isdso nateworthy. In Sanghi, the court held that the former husband did not recaive adequate
notice of apetition of contempt when he only recaived anatice of court setting from the court adminigretor.
There was no question that Sanghi recaived the notice because he contacted the court adminigrator and
uccessfully changed the date of the hearing, but the Court of Appedls held that such notice did not meet

the requirement thet the defendant be served with a Rule 81 summons,
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f21. This Court and the Court of Appeds have found due process violaions where, absent waiver,
savicewas made or noticewas provided, but not under Rule81. Here, Morrison arguesthet hereceived
no natice of any kind. Under the gpplicable law, we find that the record supports Morrison's dam thet
his due process rights were vidlated and thet the judgment of contempt isthusvoid. We further find thet
the Court of Appeds decison afirming the Chancery Court of Alcorn County's judgment of contempt,
asto al issues except the educationd expenses, wasimproper and isreversed. We vacate the chancery
court's contempt judgment and reverse and render its judgment requiring Morrison to pay educationd
expensesfor amaster's degree.

122. THEJUDGMENT OF THE COURT OF APPEALSISAFFIRMED IN PART AS
TO THE EDUCATIONAL EXPENSES ISSUE AND REVERSED IN PART ASTO ALL
OTHER ISSUES;, THE JUDGMENT OF THE CHANCERY COURT OF ALCORN
COUNTY OF WILLFUL CONTEMPT OF COURT IS VACATED; AND THE
JUDGMENT OF THE CHANCERY COURT OF ALCORN COUNTY ISREVERSED
AND RENDERED ASTO THE EDUCATIONAL EXPENSESISSUE.

PITTMAN, CJ.,, SMITH AND WALLER, P.JJ.,COBB, EASLEY, GRAVESAND
DICKINSON, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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